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WfTatHaf @T STg vcr VaT Name & Address

Appellant
Nl/s. Amar Roadlines,
Plot No.11 & 12, C)pp.
Water Tank, Transport hIagar,
Narol, Ahmedabad,

ot{ @fh gn wlta aTta $ @fntqalvq©tar}ntv8 gn aTMtb vfR qwf+qfRHt8
gar{ v{n©q afMTO q+ wltavrgq{twr min gw ®qn©©r el

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

VRQH{©R@rlqQwT araqq

Revision application to Government of India:

(1) tUi sma ?!@ afQfhFt 1994 tHt mtr am HI+ mR v! wmt th Ent + wiNn vrvr tA
sq–vm tB gem =Hq© tB atmfa 3q{twr aTtqq agtq tifem, qwe WWE fBm +qr©q, iww
f+nT, deft +fRa dRn dh vw, dm grt. q{ fedt : 110001 td tHt aNt ©Tfh? I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, -Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ai) qftvrm $t8TPrtbqrqa gag ettt afMHaT+8fhaWWTHqTa®%TWgTq gIIT
fbtftwaFrH dw+waEIR+vra a UTa g-qBfq,qrfhtft www la ww qVTj96 fm
®ntgTq+vrfbHtwvrrn +'dvr@$t9fhatB€tvTq g{ stI

(ii) in case of any loss of goods where the loss occur in transit from a factoDJ£Lq warehouse or to

iE?£T£T'%JIg;=#'g::2';'F’'J:~’:Fil'£::=£:£'“''"'IF;§§i"'
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(q VNa =bmw fha VTS vr gen :4 f+ffRe ng qtvrqmtifafWr + wM %@ @# ’
ma qts©rqq quHER fthER gmB $ at VHU EE mw fbdt VTS qr yew + fbifM iI'

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in', the manufacture of the goods which are exported
to any country or territory outside India.

(a) vfl q@FvrTTaTq fhI fM VFa tB ©®'(+w vr 'Fm q+)fhlfafhH vw wm al

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

dfhisMra#tuMrm q@HtbTTan zR fhIaSW tBc nq :8 =T{ } dvteaTen
la tw vm vi fhm th –!Mr aT%cR @lta th gTn qftezhvwvq7rvn + lm
af©fhKr (q.2) 1998 qm l09 gTn fhm fbI =Kai

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(1 ) tW 3nrqq gun (wiN) fhnT=dt, 2001 tB fhm 9 =B Mwh fBtqffe mgMwr vi–8 +
ayfhF:$,tfqe aTeW tbyfB©r& #fqeft+f©+d\qns=Bqtavjm–aT}WTF wit?i
aIT+?i tA d–d gfhit zE WeI 3f21e aT&a fhm ©rqr qfBl lswR VM am gnr !@ gN
th 3fmfe nrr 35–g qf%lfftE qt th E-Tm th nw tB nrel aVrV–6 vr@n t6t ;rfe-'ft dHI
vrRql

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIC) and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfB\rr aTiVq tb nq mgf Ms q©q Vcr ara @id qr ai+ Vq dat w;+ 200/–':$1n
TT©Tq $taR3tragf+wqq©q WB am 8 @ra dalooo/– dt =MY-raTS MarTI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

dbTT !!@, =Mi SHrqq wn FF +rT @t witdkr Hnf%Fwr tb vfR @iIa:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) ddbr vmKq qjan afBfhn, 1944 dt vm 35–dt/35 s th 3fwfa:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(T) swfhfha qft&q 2 (1) @ $ ©arq wn th @@nr t& wIle aqtat tB wta + viVa q wE
+<hi BNrm !! wE v'F =hrT=In aFlleftII BRITfh$Pr@s) dt qf%FT Mb :ltfBErT, ©8qqmq
$ 2-d gTa, q3qldt tIgH , &Ma ,ftRq{qFT?, a6rRTVR–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) Nfl §HaTtw :eo{ qH aTedt BT HqT8a6TaT } a.MEta dRU tBfhq t&nOT !TTaTq

a{cm Or e fhn vm ufR gn ©w tb Bia~gq Qit fB5 fbaT Vat wf + w+ th fhq
q%fRrfB wltdh WTqifBzrwr dt RcP anita vi tBqhi wort tA RGB mia fhn mr€r gl

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant- Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) @rqr@ !!@Haf8fhn 1970 qmIt?MBa TB aid=1–1 lb Ifwin Mta BR asaTt vm
win IIT qaatvr qw®rfa fbkm vrf%HTO ti iM?r g d T&F t6t TB gbR v.6.50 q6
©wrwmq qi@F ftmmr 6tqTdTfjql

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) §q3jtr+df8e qFi6#©fhfwr©+qTafhiq dIsh Ht wm aT=Bf§afhnvrKr itO
ItbiT s@ ##kl Bnrqq qaF vt MIT@ wiNk NT=iTfQ©wr (VI=if8f©) fhm, 1982 + fqfte

I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1v Mr ?!@ Hq ©Nrqq RInF Vf 8qr@ MaN H[qr©©Pr®_el),8
9fR©qtd tB HTM # @damFT(Demand) Vcr dB(Penalty) aT 10% qd WiT mT
aRTd}l?Taifb, Hf€Maqqgqq lo TOgaiq } I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

WI WITT q!@ oil +qT©l & data, WTt% dwi '%(hI#qPF'(Duty DeInandQd)-
a. (Sect£oO63rrD&a®lMRaITfiT;
gu fhrTq©a8qje#fbedtqfh;
w 8qae&ftzf+rqbtM6ba®brrTfqr.

Q q§qfqqr’df8aGnftv 8q6aqdqqr#tq@w8, enfterqTRga na +fclqqfvldqqrfM-r=n
e

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed bY
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty dernanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rujes.

qwenin&vfiGidt© ylfBd>{ulb+q@q§Tq® u.mr q@rvr@sf&qTfhdat WTf@-Tq W @ 10%

yqamw ehud#6awsRaTfhdaqwgb 10% VTaRw#turH®el
/Gq@_ db!

“;';:!{'H#"=::*:**'*::*Igf@g\%:q\ w'-’ -V x<a q? I\,- E.D':......„„,.,,.'$'' '',/

In view of above, an appeal against this order shall Ii laI on payment of
)r penalty, where

a
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ORD©R-IN-APPEAL

The present appeal has been filed by M/s. Amar Roadlines,

Plot No. 11 & 12, C)pp. Water Tank, Transport Nagar, Narol,

Ahmedabad (hereinafter referred to as “the Appellant”) against

Order-in-Original No. 67/CGST/Ahmd-South/ JC/MT/22-13 dated

30.12.2022 (hereinafter referred to as “the impugned order”) passed

by the Joint Commissioner, Central GST & Excise, Ahmedabad

South (hereinafter referred to as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. ABBFA9097KSD001. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) , it was noticed that the appellant had declared less gross

value in their Service Tax Returns (ST-3) for the F.Y. 2015-16 &

2016-17 as compared to the gross value declared by them in their

Income Tax Return (IT:R)/TDS Returns. Accordingly, it appeared

that the appellant had mis-declared the gross value of sales of

service in the service tax returns and short paid /not paid the

applicable service tax. The appellant were called upon to submit

copies of relevant documents for assessment for the said period.

However , the appellant neither submitted any required

details/documents explaining the reason for the difference raised

between gross value declared in ST-3 Returns and Income Tax

Return (ITR) /TDS nor responded to the letter in any manner.

2.1. Subsequently, the appellant were issued Show Cause Notice

No. STC/04-10/O & A/ Amar/21-22 dated 21.04.2021 wherein it

was proposed to:

a) Demand and recover an amount-of Rs. 1,01,24,345/- for F.Y.

2015-16 and 2016-17 under proviso to Sub Section (1) of Section 73

of the Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act:').
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b) Impose penalty under the provisions of Section 70, 77 and 78
of the Act.

3. The SCN was adjudicated ex-parte \ride the impugned order
wherein:

a) The demand of service tax amounting to Rs. 9,77,420/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from FY 2015-16 (period upto September, 2015) .

b)

C)

d)

Penalty amounting to Rs. 2,09,000/- was imposed under

section 77(1) of the Act as they failed to produce the

documents as asked by the department.

Penalty under section 70 of the Act was dropped in as much as

they have filed ST-3 returns within prescribed time frame.

Penalty amounting to Rs. 9,77,420/- was imposed under
section 78 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> Impugned order is incorrect and not t:enable. The detail of
demand raised vide the impugned order is demonstrated as

under :

Sr ,
No.

Period Differential value
(Taxable value after
abatement @ 30% -
Value as per ST-3

Return'

19,98,281

Service
Tax

liability

01st April to 31st May,
2015
01st June, 2015 to 30th
September, 2015

Subtotal

Value not shown in
q' I frejght ledger

Total (0 lst ;\DrU to 30th

1 2,46,987

2 33,67,985 4,71,518

3. 53,66,266 7,18,505

18,49,395 2,18,915

Ftember, 2015

m
Slid !a 9,77,420

5
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> As regard to the demand of Rs. 7, 18,505 for the period 01$t

April, 2015 to 30th September, 2015 raised due to differential

income between ledger and ST-3 return for the said period

SCN can be issued within-30 months from the relevant period

in normal case and in case the activity involves intention to

evade the payment of tax then SCN can been issued within 5

years from the relevant date. In the instant case the date of

filing of ST-3 return is 21st October, 2015. For the period April

to September 2015 the relevant date as per first proviso to

Section 73(1) of the Act would be 30th December 2020 vide

Notification No . 450/ 6 1 / 2020-Cus .IV (part-1) dated

30.09.2020. However the date of issue of SCN was 21.04.2021

even beyond the period of 5 years.- As such the demand in

respect of 7,18,505/- for the period April to September 2015

was time barred and therefore the said demand is not

sustainable and required to be dropped.

> As regard to the demand of Rs. 2,58,915/- for the period
2015-16 raised due to reconciliation difference on value of Rs.

18,49,395/- it is submitted that the service in relation to

transport of goods by road has been provided by GTA then

service tax is to be payable by recipient of service and there is

no liability to pay service tax by provider of service. Demand of

Rs. 2,58,915 raised on value Rs. 18,49,395/- includes demand

over arnount received for the both period April to September

2015 and October to March 2016. Demand for the period April

to September is not sustainable as the demand is time barred.

For the demand raised for the period October to March 2016 it

ip to submitted that the Appellant? s firm were audited vide

Final Audit Report ' No. CE/ ST- 1146/2020-2 1 dated

21.04.2021 and it is mentioned para 21 in the impugned

Order-in Original issued by the adjudicating authority.

Thererfore the demand for the perio4„,Oc,kpber to March 2016 is
/'Iiq. Ca P}a,i.:)

tilII}}
#
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not sustainable as the adjudicating authority has already

accepted the same in para-21 of OIO. Accordingly no demand

for the entire F. Y. 2015-16 is sustainable and required to be

dropped.

5. Personal hearing in the case was held on 18.09.2023. Sh. Meet

Jadawa1, C. A. appeared on behalf of the Appellant for personal

hearing and reiterated the submission in the appeal. He requested

to allow the appeal. He submitted that the demand is time barred
as the Show Cause Notice was issued in 202 1. He further submitted

that the Appellant provided GTA service where the liability to pay

service tax was on the recipient.

6. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the Appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period 01st April, 2015 tO
30th September, 2015.

7. On the basis of above subrnissior1 1 find a demand of Rs.

9,77,42©/- for the period April-2015 to September-2015, raised

vide SCN (supra) is challenged by the Appellant mainly on the

ground of limitation. The Appellant has vehemently contended that

the demand for the half year of the impugned period is time barred

and above all, the demand of the impugned period is hit by the

provision of limitation and as such the entire demand is time

barred in terms of Section 73(1) of the Act.

8. It is observed that the demand of service tax was raised

st the Appellant on the basis

Is nowhereTax department.

bCa received from Income

e SCN as to what
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service is provided by the Appellant, which is liable to service tax

under the Act. No cogent reason or justification is forthcoming for

raising the demand against the Appellant. The demand of service tax

has been raised merely on the basis of the data received from the

Income Tax. However, the data received from the Income Tax

department cannot form the sole ground for raising the demand of

service tax.

8.1 1 find it pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"it was further reiterated that ciemami notices may not be issued

inchscnminately based on the difference between the ITR-TDS taxable
vaLue and the taxable uatue irl Seruice Tax Returns.

3. It is once again reiterated that instructions of the Board to issue

show cause notices based on the difference in HR-TDS data and

seruice tax returns only aBer proper verifIcation of facts, may be

followed diligently. Pr. Chief Commissioner/ Chief Commissioner(s)

may devise a suitable mechanism to monitor and prevent issue of
irl(hscrirrLirtate show Cause notices. IVeecitess to rrterttiorl that irt all

such cases where the notices have already been issued, adjudicating

authorities are expected to pass a judicious order after proper

appreciation of facts artcZ subnassion of the noUcee.'

8.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tax department. Therefore, on this very ground the demand raised

vide the impugned SC:N is liable to be dropped.

9. The Appellant submitted that Central Goods and Service Tax

department, Ahmedabad has already conducted audit under EA-

2000 for the period October’ 2015 to June’ 2017, wherein objection

were taken by the auditor for F. Y. 2016-17 in respect of differential

income as a result of reconciliation of value booked in ledger/boQks

of account and value over which service tax was already paid by the

Appellant. The service tax liability raised by the auditor for F. Y.
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20 16-17 was paid by the Appellant. In respect to the same issue for

the prior period October’ 2015 to March’ 2016, no objection was

taken by the audit officers lide the Final Audit Report CE/ST-

1146/2021-21 dated 21.04.2021. Looking to the above contention

of the Appellant, I have the considered view that the invocation of

extended period for the demand raised for April to September 2015

is not legal and hence the demand and recovery of service tax along

with interest and penalty for the impugned period . is not
sustainable.

10. Now I am going through period wise demand raised by the

adjudicating authority in the impugned order. I find that the

Appellant submitted that the demand of Rs. 7,18,505/- for the

period 01st April, 2015 to 30th September, 2015 raised due to
differential income between ledger and ST-3 return is not

sustainable as it is time barred. The details in respect of time limit

for issuance of SCN for the demand raised for the period 01st April

to 30th September, 2015 are shown as under:

Period Demand of
S . Tax

Date of filing
of ST-3
Return

Date of
SC:N issued

21.10.2015 21.04.2021

IO. 1 in view of the above shown table it is clear that the SC:N is

issued after the last date of issuance of SCN which should be

30.12.202C) in view of the Notification No. 450/61/2020-Cus.IV

(part-I) dated 30.09.2020 which reads as under:-

In exercise of the powers conferred by section 6 of The Taxation and
Other Laws (Relaxation and amendment of Certain Provisions) Act,
2020 (No. 38 of 2020), the Central Government hereby speciPes that, -

(i) the 30th day of December, 2020 shall be the end date of the period
during which the time Emit specifIed in, or prescribed or notifIed under,
the Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of
1962) (except sections 30, 30A, 41, 41 A, 46 and 47), the Customs Tariff
Act, 1975 (51 of 1975) or Chapter V of the/FkkaTkqe Act, 1994 (32 of
1994) faLLs for the compLetion or com/>Z£ap(e'WgIW#>q£ion as speciBed
under clause (a) or (b) of the said

9
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(ii) the 31st day of December, 2020 shall be the end date to which the
time Limit for completion or compliance of such action shall stand
extended.

10.2. In view of the above provision I find that the SCN for the

period April to September’ 2015 were issued even beyond 5 years. I

also find that the Appellant firm were audited and in that case the

auditor were supposed to verib all records of the firm hence the

intention to evade the payment of service tax is not proved at the

end of the Appellant and hence the invocation of extended period of

5 years for the issuance is not legal and accordingly, the demand of

Rs. 7,18,505/- is dropped for the period April’ 2015 to September’

2015

11. As regard to the demand of Rs. 2,18,915 raised in the

impugned order on the value Rs. 18,49,395 by the adjudicating

authority on the basis of belief that the income was not shown in

the freight ledger, the summary is described in table form as under:

Period TaxTurnover
demanded

6,94,079 97, 1711April-September 20 15

October-March 2016 1 ,6 1 ,74411,55,316

2,58,915Total 18,49,395

11.1 in view of the table I agree with the Appellant submission that

demands for the period April-September 2015 is not sustainable

due to barred by time limitation and demand for the period October-

March 20 16 is not sustainable due to issue already taken up during

departmental Audit. Reading para 21 of the impugned order it is

evident that the demand for the period October to March 2016 is not

sustainable. Relevant portion of para 21 of the impugned order is
reproduced as under:
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“I also fInd that demand of sen?ice tax not paid/ short paid for the period

from October 2015 to March 2017 as demanded in the show cause

notice is not sustainable in ui%u of Final Audit Report No. CE/ ST-

1146/2 020-21 dated 21.04.2021 as the issue involueci in the show

cause notice as already been taken up during audit.”

12. In view of the above discussion, I am of the considered

opinion that the activity carried out by the Appellant is not liable to

pay Service Tax. Since the demand of Service Tax is not sustainable

on merits, there does not arise any question of charging interest or

imposing penalties in the case.

13. Accordingly, in view of my foregoing discussions and finding, I

set aside the impugned order passed by the adjudicating authority

for being not legal and proper and allow the appeal filed by the

Appellant .

14. wBa@at%FTWH alta vrfhluwldmafW€Miardr}I

The appeal filed by the appellant stands disposed of in above
terms .

C
n=2?a

ai
HTIV ( GrOw)

Date : 3D .10.2023
atcJ v+

a.a. TN.a,

By RPAD / SPEED POST

To ,

M/s. Amar Roadlines,
Plot No. 11 & 12,
opp. Water Tank,
Transport Nagar, Narol, Ahmedabad

Appellant

11
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t-

The Joint Commissioner,
CGST & Excise, Ahmedabad South

Respondent

Copy tO:-

1

2
3.

4.

&
6.

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Ahmedabad South .

The Joint Commjssioner, CGST, Division III (Vatva-II), Ahmedabad
South
The Assistant Commissioner (HQ System), CGST, Ahmedabad
B)ut:h (for uploading the OIA)
-Guard File
PA file
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